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		In the field of business and human rights, companies face a number of challenges in understanding how to undertake human rights due diligence. The UN Guiding Principles on Business and Human Rights establishes, in particular for companies, the responsibility to conduct due diligence in the context of business operations. Operationalizing this responsibility has resulted in businesses, academics and civil society developing approaches for conducting human rights due diligence largely in the context of “footprint” projects, that is, capital-intensive business operations that have a physical impact on people in surrounding communities. However, the task of assessing human rights impacts becomes amorphous in business sectors that have a more indirect impact on human rights, most notably in the banking sector.

In an interview conducted last year but recently released to the public, Roel Nieuwenkamp, Chair of the OECD Working Party on Responsible Business Conduct explains how the due diligence process can be undertaken in the banking sector. In the interview, held at the annual meeting of the Association of Supervisors of Banks of the Americas in Montevideo, Mr. Nieuwenkamp explains the due diligence process in assessing risk for project financing. Interestingly, the methodology he presents has broader application to other financial products and services offered by banks and other financial institutions. Mr. Nieuwenkamp’s interview can be viewed in its entirety here.

In summary, Mr. Nieuwenkamp argues that due diligence for banks in their supply chains and value chains necessitates that these institutions take responsibility to not cause or contribute to human rights harm. To do this, Mr. Nieuwenkamp proposes a two-step process consisting of identifying, mitigating, and accounting for how risk is addressed and embedding the due diligence process into all business management activities. While this may seem obvious to some observers, he lays out a straightforward process for undertaking the due diligence process in the banking sector, framed as a problem of risk for the banking institutions.

With regard to assessing human rights and environmental risk, he argues that impacts on human rights and the environment cannot be totally avoided, but in managing these risks they must be prioritized in terms of the severity of the impact. In other words, it is not a zero tolerance standard, but an iterative process where these banks learn from their mistakes and improve their due diligence processes for avoiding similar risks in the future.

From this process, these financial institutions must develop and operationalize their human rights policies and, perhaps most importantly, develop mitigation and remediation strategies for future risks.

Mr. Nieuwenkamp also explains that the process for assessing risk should focus on the severity of the various risks in its business operations and prioritize human rights due diligence processes based upon this assessment.

Finally, Mr. Nieuwenkamp makes an important point about leverage, that is, the ability of a financial institution to influence business activity where it is playing a small part in project financing. He argues that where a lender has minimal influence, it should work with other financial institutions to urge the borrower to take appropriate action vis-à-vis impacted people and communities, thereby leveraging their collective influence to affect change. If this fails, only then should the institution divest its investment in the company or project in question. While the likelihood that a bank would engage or divest its financial interests in a business operation is minimal, the approach suggested is an interesting first step in developing due diligence processes in the financial sector. This approach has broader implications for investors generally when assessing the risks associated with their investments. Engagement rather than avoidance as the first step in addressing human rights risk is the logical approach to be undertaken.

The framework laid out by Mr. Nieuwenkamp can be extended to other banking products and services as well. The challenge facing banks is in assessing human rights risks, in terms of their severity and the possibility of occurrence. The global mortgage crisis of 2008, from which people, communities and banks are still recovering, speaks to the need to develop a deeper understanding of the probability and impact of specific financial services as well as the political will to take action in the face of lost revenues from financial products and services not provided. The challenge, then, is in the will of banking institutions to take this internal political risk that places human rights in the path of core banking operations.

Applying the identification/assessment process and the subsequent embedding of the due diligence into banking operations presents both practical and political challenges that may prove daunting.

Current human rights impact assessment methodologies are ill suited to the task of assessing impacts from banking activities with attenuated links to those impacts. A case in point is where commodity derivatives sold by a number of major banks resulted in a massive flood of investor capital that resulted in a dramatic spike in global food prices. In this example, institutional investors were seeking ways of exiting the mortgage-backed securities market because of the collapsing housing markets in the U.S. and Europe. As an alternative, banks offered investors commodity index swaps, a complex derivative pegged to the commodity markets. The appeal of these derivatives was the notion that commodity prices did not track equities or other traditional asset classes. Investors moved literally trillions of dollars into swaps that drove demand to record levels with the price of those commodities increasing as a result of the demand. By some estimates, the cost of commodity foodstuffs rose more than 100%, driving tens of millions of people into poverty.

The revenues from these swaps were significant to say the least. Had this human rights risk been identified at the outset, would the banks that realized substantial returns have acted any differently? Perhaps but the problem is that there were no apparent due diligence processes in place that would have allowed for the consideration of these risks that became a reality. Putting aside the clarity of hindsight, the human rights due diligence process that could have occurred required the identification of the potential risks, assessing their impact and putting in place mitigation strategies to prevent undue harm. In the case of commodity index swaps, forecasting demand in light of the collapse of the mortgage backed securities market and the mass exodus from those investments should have been a warning of the commensurate demand for this new investment product.

More importantly, the institutional willingness to embed human rights analysis into the operational process of the derivatives trading units within these banks pose the greater challenge. History suggests that these banks could not resist the lure of significant profits from derivatives trading and by inference, suggests that commodities regulators around the world failed with respect to their duty to protect their citizens from the deleterious effects of these swaps.

Mr. Nieuwenkamp’s modest proposal, if undertaken by financial institutions, would at the very least focus attention on the human rights implications of this particular financial product, thereby ameliorating the impact on millions of hungry people. Whether banks undertake this analysis remains unclear.
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		As the UN Guiding Principles on Business and Human Rights continue to be operationalized in a variety of industry sectors, experts are beginning to take a closer look at exactly how businesses actually accomplish this goal. In the banking sector, establishing human rights policies and embedding those policies into banking operations is a significant undertaking. As a starting point, banks and other financial institutions are beginning to establish human rights statements, setting forth those institutions’ human rights policies and describing the manner in which those policies are operationalized within the enterprises. But is this enough?

Recently, we at Human Analytics undertook a review of the human rights statements at 5 large U.S. banks – Citi, Goldman Sachs, Bank of America, J.P. Morgan Chase and Morgan Stanley. What we found was that overall, each of these institutions had publicly available human rights statements in place and to varying degrees, had fulfilled their obligations to make a policy commitment with respect to human rights principles set forth in the UN Guiding Principles. For those unfamiliar with the UN Guiding Principles, of relevance to this discussion is Principle 16, which establishes 5 factors necessary to fulfill their policy commitments:

	The statement is approved at the senior level of the institution;
	The statement is informed by internal and/or external expertise;
	The statement stipulates the human rights expectations of personnel, partners, suppliers and others engaged with the institution;
	The statement is publicly available;
	The statement is reflected in the policies and procedures throughout the business enterprise.


Though conceptually simple, determining whether any institution has adequately addressed its responsibilities as laid out in Principle 16 is a bit more complex.

First, none of the human rights statements reviewed explicitly stated that they had been approved at the highest level of the organization but we made the assumption that because the statements were published on the institutions websites, senior management approved of them. However, implicit in the publication of the policies is that they are publicly available.

Second, none of the statements suggest that they were developed with the necessary expertise to make the policy statements meaningful in any significant way. Citi describes how the institution operationalizes its policy commitments, suggesting that it has developed the necessary expertise to carry out its policy commitments. However, the other banks made no mention of this. Below is a table that reflects how each of the banks fulfilled their policy commitments to respect human rights.





But perhaps the most significant omission from all of the human rights statements was any reference to business products that impact human rights. The focus of each of the policies was on the human rights implications arising out of bank lending and capital financing activities but there was no mention about financial products that are the direct cause of human right violations, regardless of how those products were used by the banks’ clients. Thus, there was no reference to the human rights implications of complex products, such as derivatives, investment banking activities that, by their very nature could potentially lead to profound economic and human impacts in communities that were affected by mergers or acquisitions or creative securitization of other products such as mortgage backed securities. While a detailed analysis of the human rights implications of all of an institutions’ products and services is appropriate in a human rights policy statement, any mention of broad service areas (investment banking, derivatives, securities underwriting, etc.) is a broad omission by these financial institutions.

As development of human rights policies and procedures evolves, financial sector companies must own up to the fact that respecting human rights is not just about following the money as it is used by bank customers large and small but more fundamentally, how these institutions utilize capital in all aspects of global finance. If this is not done, the notion of respecting human rights is largely meaningless.
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		As businesses and governments operationalize the UN Guiding Principles on Business and Human Rights, their application to a wider range of business activities is becoming more apparent. This is true when applying the Guiding Principles to institutional investors faced with an array of investments. In this article, we propose several ways to consider how institutional investors can go about integrating the UN Guiding Principles on Business and Human Rights into their investment processes.

For those unfamiliar with institutional investors, this broad group includes public and private pension funds, public institutions including Universities and other educational institutions, local state and national governments, sovereign wealth funds, insurance companies, mutual funds and other large investors. In a 2005 study, the Bank of International Settlements estimated the worth of institutional investors in the U.S. at almost $22 trillion and the combined value of institutional investors in 18 countries including the U.S., total in excess of $46 trillion. Nine years later, this number has no doubt risen significantly.

While an increasing number of institutional investors are beginning to consider non-financial factors in their investment processes, including human rights implications of investment decisions, the vast majority of institutional investors simply do not consider human rights as part of this process. However, out of necessity, institutional investors will eventually face the realities of a changing world and steps must be taken to address this issue.

For those unfamiliar with the UN Guiding Principles on Business and Human Rights (UNGPs), the underlying rubric for applying human rights principles to business activities falls within the “Protect, Respect, Remedy” framework. In particular, the responsibility to respect the human rights of people falls on companies whose operations impact affected individuals and communities. In addition, a number of voluntary principles have been developed that establish responsibilities for financial institutions in a variety of situations. The Equator Principles is one such example, in that they establish “a risk management framework [that is] adopted by financial institutions, for determining, assessing and managing environmental and social risk in projects and is primarily intended to provide a minimum standard for due diligence to support responsible risk decision-making.” In addition, the Thun Group of Banks, an assemblage of U.S. and European banks met in Thun, Switzerland in 2013 and released their paper, UN Guiding Principles on Business and Human Rights: Discussion Paper for Banks on Implications of Principles 16–21, which laid out an interesting starting point for discussion about financial institutions and their responsibilities with regard to respecting human rights.[1] The process of adopting human rights policies and procedures in the context of the financial sector is in its infancy but is progressing as these institutions develop a better understanding about how they should go about establishing these policies and procedures to the unique circumstances of the financial sector.

Given that the financial sector is in the early stages of adopting the UN Guiding Principles, we would argue that institutional investors must look at human rights in their investment decisions in two ways. First, they must consider the human rights implications for various asset classes. Second, their investment management providers, whether in-house or as is most often the case, outside professional advisors retained to provide these services.

Human Rights and Investments

With regard to applying the Guiding Principles to asset classes, it is important to understand what those asset classes are: Equities (stocks), debt (bonds), real estate, alternative investments (hedge funds, derivatives) as well as an array of other investment vehicles. Within each of these broad classes is any number of sub-classes of investments. For example, real estate includes direct ownership of domestic and/or foreign land, agricultural and commercial property financing, infrastructure investments and the like. In addition, indirect ownership through pooled investments and by other means must be added to the mix. Each of the other asset classes also has many specific types of investments within those categories. This makes the task of applying the U.N. Guiding Principles much more difficult and time consuming since different approaches to human rights due diligence is required for each of these different kinds of investments.

An Assessment Methodology

To simplify this process, we propose a methodology for addressing human rights due diligence for institutional investors. First, investors must look at how their service providers address human rights as part of their investment decision-making. Second, specific due diligence approaches to the broad classes of investments must be developed, if for no other reason than to begin a discussion about the application of a human rights rubric to a range of investment products. This approach is implicit in the analysis laid out by the Thun Group paper and is expanded upon below.

With regard to applying a human rights due diligence framework to the selection of investment management professionals, institutional investors face a seemingly intractable problem. This problem is manifested in part by investors’ fiduciary duty to the beneficiaries of the investments made on behalf of the institutional investor (pension beneficiaries, mutual fund share owners, etc.). The concept of fiduciary duty has been the subject of many years of debate with the predominant view being a vary narrow reading that can be summarized in the phrase, “maximizing investor return.” What this means in practice is that advisors to institutional investors argue that the safest way to ensure that representatives of institutional investors act within legal norms is to invest in those assets that maximize a risk-adjusted rate of return for that asset class. For example, a conservatively managed pension fund containing an aging beneficiary base may not want to invest in a real estate venture in Zimbabwe with an annual rate of return of 30%, opting instead for a similar investment in real estate in New Zealand, where the estimated rate of return is much lower.

Fiduciary Duty vs. the Responsibility to Protect

The practical reality is that institutional investors, saddled with the responsibility to act prudently with respect to their investment decisions at the risk of personal liability will more often opt for the safer investment route. In addition, their investment managers, investment consultants, legal counsel and other professional advisors all approach the investment decision in s similar narrowly defined fashion. That is not to say that specific investment advisors do not consider other factors. Examples abound with regard to socially responsible investors who consider non-financial factors in their investment decisions but do so up front and with the understanding that investor rates of return will reflect for these additional considerations. However, the predominant approach with regard to fiduciary duty is the more narrow view.

With regard to investment managers, they are also constrained by pressures from a variety of constituents, some of who are not concerned about human rights as part of their investment decisions. In addition, many investment managers are part of larger financial institutions that provide a range of services to an array of clients, including the very companies that they invest in through various means: equities, debt instruments, capital lending and so on. This mix of client interests and pressures places investment management professionals in a quandary. As one senior manager at a prominent Wall Street firm once told me, “I don’t want to read about my investment decisions on the front page of the New York Times.”

From an investor perspective, applying the UN Guiding Principles to their investments is a complex exercise and cannot be effectively done within the operational and financial constraints of the institution. However, this problem is circumvented in other contexts through the development of guidelines that their investment professionals are obliged to address as part of their investment responsibilities. For example, with the growing concern by investors that they must address a range of corporate governance issues by way of voting their proxies received through their equity holdings, Proxy Voting Guidelines[2] have been developed that set forth a range of policies for voting proxies in a variety of circumstances, e.g. executive compensation, social responsibility, director elections, and so on. An analogous approach could be taken by requiring that investment management firms establish human rights policies with an accompanying demonstration of operationalizing those principles within the company.

Asset Class Guidelines

A more significant challenge faces institutional investors when they try to apply the UNGPs to specific asset classes. Here, institutional investors, along with investment management professionals and human rights and business experts must come together and begin to develop asset-specific approaches to the application of the UN Guiding Principles.

Applying the Guiding Principles to specific asset classes won’t be easy but there are a few starting points for moving this effort forward. For example, investors should require their equity managers to evaluate the policies established by their portfolio companies with respect to human rights due diligence. While investment managers may be constrained in their buy/sell decisions to include human rights policies as part of the decision-making, the managers should report back to their investor clients whether those policies are in place for the equities held in the client portfolios. Extending this precatory approach to other asset types, institutional investors can begin to send a message to their clients, industry and to the capital markets that human rights considerations are on the rise as part of their overall investment processes.

[1] See also, Domiano De Felice, Banks and Human Rights: The Thun Group and the UN Guiding Principles on Business and Human Rights, 2014, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2477126, which is a critique of the Thun Group paper.

[2] As an example, see Glass Lewis & Company, Guidelines: 2015 Proxy Season, 2014, http://www.glasslewis.com/assets/uploads/2013/12/2015_GUIDELINES_United_States.pdf.
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		In a recent series of speeches, SEC Chair Mary Jo White and fellow Commissioner Daniel Gallagher Jr. have begun to make the case that the Securities and Exchange Commission (SEC) should not be burdened with oversight of companies non-financial disclosure obligations established by the Dodd-Frank Act. Unfortunately, their rationale that this regulatory obligation to compel companies to disclose their dealings in conflict-risk areas around the world detracts from the SEC’s oversight responsibilities is misguided to say the least.

At issue is Section 1502 of the Dodd-Frank Act that requires companies to disclose whether certain minerals used in the manufacture of various products is sourced from the Democratic Republic of the Congo or neighboring countries. “[T]he SEC should not be responsible for those reports and “many, if not most” of its Dodd-Frank mandated functions,” Commissioner Gallagher said in a speech yesterday at Fordham University School of Law in New York. “Those mandates distract from the SEC’s proper regulatory oversight and strap its limited resources,” according to the Wall Street Journal.

Previously, SEC Chair White recently spoke to a crowd at Fordham Law School where she noted that “[s]eeking to improve safety in mines for workers or to end horrible human rights atrocities in the Democratic Republic of the Congo are compelling objectives, which, as a citizen, I wholeheartedly share. But, as the Chair of the SEC, I must question, as a policy matter, using the federal securities laws and the SEC’s powers of mandatory disclosure to accomplish these goals.” Her reasoning is that “other mandates (the Conflict Minerals Rule), which invoke the Commission’s mandatory disclosure powers, seem more directed at exerting societal pressure on companies to change behavior, rather than to disclose financial information that primarily informs investment decisions.”

While no doubt that these statements will be used as fodder for the never-ending industry litigation seeking to halt the implementation of Dodd-Frank regulations, the Commissioner’s narrow view of material disclosure puts both companies and their investors in peril should the human rights risks arising out of undisclosed business activities come to fruition. Embracing for the moment the neoliberal-free market notion of ”letting the market decide,” disclosure of risks before they become a reality is at the core of the SEC mandate to bring about greater disclosure for investors – a lesson that we have learned from the mortgage crisis of 2008.

Today, a number of enlightened public companies are undertaking human rights due diligence processes aimed at circumventing risks arising out of business operations around the world. Assessments of non-financial risks, including impacts on local communities and people from the taking of land, implementing of security measures and human trafficking are increasing in industries once thought to be out of touch with respect to human rights concerns. The reason for this change is simple: Human rights impacts arising out of business activities are becoming material for the corporate enterprise and ignoring those risks put companies at financial risk. In referring to other provisions of the Dodd-Frank Act to which she is in agreement, Chairwoman White forcefully states that “[t]hese are measures directly aimed at making our financial system and the protections for investors stronger.” Such is the case with respect to human rights due diligence in business activities around the world and the Commission should heed their own words.
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